
    TERMS AND CONDITIONS OF SALE 
 

 

The Buyer (referred to in these terms and conditions of sale as “the 

Buyer") hereby agrees that all sales of equipment (“the Goods”) made by 

Muir Engineering Group Pty Ltd ACN 153 332 042 ("the Seller') under this 

contract are subject to the following conditions: 

 

1. General: 

a. Where the Seller commences the process to supply the Goods 

ordered by the Buyer, a contract exists (which shall be referred to as 

'the Contract" in these terms and conditions). The only terms 

applying to the Contract are those set forth herein or otherwise 

agreed to in writing by the Seller and those, if any, which are implied 

by law and cannot lawfully be excluded. 

b. Nothing in these conditions shall be read or applied to exclude, 

restrict, or modify any condition, warranty, guarantee, right or remedy 

implied by law (including the Trade Practices Act 1974) and which by 

law cannot be excluded, restricted, or modified. 

 

2. Force Majeure: The Seller will not be liable to the Buyer for delay or 

failure of performance of the supply of the Goods when caused 

directly or indirectly by force majeure which is taken to include (but 

not limited to) any act of God, law, rule, regulation or order of any 

government or governmental authority, act of war declared or 

undeclared, accident, fire, explosion, epidemic or pandemic, public 

disorder, riot, civil disturbance, insurrection, rebellion, sabotage or 

act of terrorists, flood, earthquake, hail, lightning, severe weather 

conditions or other natural calamity, strike, boycott, lockout or other 

labour disturbance which is beyond the control of the Seller. 

 

3. Delivery: Unless otherwise agreed in writing by the Seller, the Goods shall 

be deemed to have been delivered to the Buyer when they have been made 

available for loading on the transport nominated by the Buyer or arranged 

by the Seller. At the written request of the Buyer, the Seller may arrange 

such transport on behalf of the Buyer in which case such arrangement shall 

be at the Buyer's risk and expense. If agreed that the Seller will deliver the 

Goods to the location (Site) nominated by the Buyer: 

a. the Goods deemed delivered when unloaded from the delivery vehicle at 

the nominated delivery address. 

b. the Goods will be loaded, unloaded, and delivered at the cost of the Buyer 

unless otherwise agreed by the Seller in writing. 

c. the Buyer will arrange for a representative or agent to be present at the Site 

at the time of delivery to sign the delivery advice presented by the driver of 

the delivery vehicle. 

d. if such a representative or agent is not present, the Seller may: 

- deliver the Goods at the Site and any notice in writing to the 

Buyer advising the date and place of delivery is deemed 

proof of delivery; or 

- store the Goods at the Buyer's expense - and the Goods are 

deemed to be delivered when the Seller either attempts to 

deliver the Goods or advises the Buyer of its inability to 

deliver (whichever is earlier). 

e. if, through no fault of the Seller, it is impossible to deliver the Goods to the 

Site, the Goods are deemed to be delivered when the Seller either 

attempts to deliver the Goods or advises the Buyer of its inability to deliver 

(whichever is earlier). The Goods will be stored at the Buyer's expense. 

4. Insurance: 

a. Where delivery is quoted ex warehouse, then transport insurance is 

the responsibility of the Buyer. 

b. In other cases, responsibility for insurance shall be as agreed in 

writing between the Buyer and the Seller. 

5. Payment Terms: 

a. Terms of payment shall be 50% on order placement and 50% on 

delivery ex-factory cash on delivery unless the Buyer has been approved 

for credit in which case the terms shall be 30 days from End of Month, or 

such other period as shall be agreed by the Seller in writing. 

b. Where terms include payment amounts by deposit or instalments, 

these amounts shall be non-refundable in the event of cancellation by the 

Buyer. 

c. Otherwise, terms of payment will be in accordance with the Payment 

Terms listed in the quotation 

6. Payment Period: 

a. The time of payment shall be of the essence of the Contract. 

b. If the Buyer fails to make payment on the due date for Goods 

delivered under the Contract, and/or the due date for the milestone 

payments under the contract, then without prejudice to any other rights of 

the Seller, the Buyer shall pay interest on all unpaid moneys at the rate of 

1.5% per month calculated on daily rates. In such event, the Seller shall be 

entitled to suspend further production activities and/or deliveries under the 

Contract and any other Contracts, until such time as payments are brought 

up to date including interest amounts specified in this clause. 

c. The Seller reserves the right to set-off any payments made by the 

Buyer on any contract with the Seller against overdue payment or non-

payment under this contract. 

 

7. The Seller's charges are inclusive of taxes, fees etc. which may be 

payable to Councils, Government bodies and other authorities whether 

required by Statute or not. The Buyer is responsible for payment of Sales 

Taxes or any taxes which take the place of sales tax in future. Stamp 

Duties and/or other fees as set out in the Seller's Sales Invoice/Statement. 

 

8. Descriptions: The description of the Goods agreed by the Buyer and 

the Seller shall prevail over all other descriptions including inquiries by the 

Buyer. Specifications and weights in catalogues, price lists or other 

advertising matter are estimates only and do not form part of the Contract. 

 

9. Use of the Goods: The Buyer acknowledges that they have satisfied 

themselves as to the suitability of the Goods of the description set out in 

the contract for the purpose for which the Buyer is purchasing them, 

 

10. Quality: Where the Contract provides for "quality as before" or similar 

words, it shall be sufficient if the Seller delivers the Goods of quality like 

those delivered against the previous Contract. 

 

11. Acceptance of the Goods: 

a. Twenty-one (21) days after delivery, all the Goods shall, to the extent 

permitted by statute, be deemed to have been accepted by the Buyer 

or consigns as complying with the Contract and with any relevant 

specification. 

 

b. All tests and/or inspections conducted in respect of such the Goods 

shall be conducted by an independent authority approved by the 

parties in accordance with the requirements of the Standards 

Association of Australia or any other recognised standard. The 

decision of such independent authority, which shall be deemed to be 

acting as an expert and not as an arbitrator, shall be final. 

 

12. Returns: No Goods may be returned by the Buyer unless the Seller 

first agrees in writing. 

  



    TERMS AND CONDITIONS OF SALE 
 

13. Liabilities: Except as provided herein, all expressed and implied 

warranties, guarantees and conditions under statute or general law as to 

merchantability, description, quality, suitability or fitness of the Goods for 

any purpose or as to design, assembly, installation, materials or 

workmanship or otherwise are hereby expressly excluded and the Seller 

shall not be liable for physical or financial injury, loss or damage or for 

consequential loss or damage of any kind arising out of the supply, layout, 

assembly, installation or operation of the Goods or arising out of the 

Seller's negligence or in any way whatsoever. Seller’s liability for any 

cause whatsoever shall be limited to the value of the Goods supplied 

under this contract. 

 

14. Title & Risk: The Seller reserves the following rights in relation to 

each shipment of the Goods until payment for the relevant shipment has 

been made in full. 

a) Legal ownership of the Goods. 

b) To enter the Buyer's premises (or the premises of any associated 

company or agent where the Goods are located) without liability for 

trespass or any resulting damage and retake possession of the Goods; 

and 

c) To keep or resell any the Goods repossessed pursuant to (b) above. 

 

15. The Goods not manufactured by Seller: The Seller shall not be 

liable for any loss which the Buyer may suffer in respect of products not 

manufactured by the Seller which the Buyer shall have stored, handled, 

processed, or dealt with in any way at variance with the manufacturer's 

specifications and instructions. 

 

16. Waiver: Any concession latitude waiver time or other indulgence 

which the Seller may allow or have allowed to the Buyer at any time shall 

not preclude the exercise of its rights under the contract by the Seller. 

 

17. Governing Law: The contract is deemed to have been made in 

Tasmania and the rights and obligations of the parties shall be governed 

by the laws of the State of Tasmania and the Buyer agrees to submit to 

the authority of the Courts of Tasmania. 

 

18. Price Escalation: The contracted price(s) agreed at the time of 

project award to Muir (the date that the Purchase Order is issued) will be 

subject to escalation based on the price escalation formula below or 3% 

per annum whichever is the greater. 

a) The price escalation formula will be calculated from the date of award 

until the date of final equipment delivery ex-factory. 

b) The escalation will be calculated using the latest available quarterly 

data from ABS (Australian Bureau of Statistics) Producer Price indices as 

follows. 

1. 40% of the price will be subject to the escalation using the ABS 

Manufacturing Labour Rates increase. 

2. 45% of the price will be subject to ABS Primary Metal and Metal 

Products Index Series   A3343988T 

3. 15% of the price will be subject to the Fabricated Metal 

Products Index Series A2309171T 

c) The escalation will be calculated by taking the index from the quarter 

within which the equipment was delivered ex works and comparing it to 

the index from the quarter when the contract was awarded to Muir. 

d) The percentage rise so indicated will be multiplied by the total 

contract price to calculate the amount of the escalation increase. 

19. Warranties. The Seller warrants the Goods will conform in all material 

respects to the description of the Goods included in these Terms and 

Conditions, and against failure due to defects in materials and 

workmanship affecting performance for the applicable Warranty Period 

set out in this section, subject to the limitations and exclusions contained 

in these Terms and Conditions. 

Warranties (Continued) The Seller makes no representation and gives 

no warranty in relation to any wear and consumable parts, or any warranty 

of the useful life of such parts, except for such wear and consumable parts 

which are defective in materials and workmanship during the Warranty 

Period. 

The warranty is not transferrable. If the Buyer sells or otherwise transfers 

possession or ownership of the Goods to a third party, all warranties shall 

immediately cease to apply. 

The warranty will not apply unless the Goods: 

a. have been transported, stored, installed, operated, and maintained in 

accordance with good industry practice and applicable installation, 

operation, service and/or maintenance manuals or instructions, using only 

OEM parts and components. 

b. have not been misused, abused, improperly installed, or commissioned 

or abnormal conditions of temperature, contamination, or corrosion. 

c. have not been operated, intentionally or otherwise, outside of design 
capacities, in conjunction with inadequate supporting or interconnected 
equipment, or in an otherwise improper manner, or under conditions 
differing from those marine and other conditions disclosed to the Seller by 
the Buyer. 
d. have not been repaired or in any way tampered with or altered by 
anyone other than an authorised representative of the Seller; and 
e. have not been damaged in shipment or otherwise without fault of the 
Seller. 
 
Rectification. The Seller will supply replacement parts for any part 

deemed to be faulty. The above warranty applies only to those parts and 

components supplied or replaced by the Seller or rebuilt by the Seller to 

OEM specifications as part of any rectification, remedy, or repair. The 

warranty will continue to apply for the remainder of the warranty period 

from the time the replacement parts and components are installed in the 

Goods, but only if they are installed by the Seller. 

Warranty Period. The Warranty Period is 18 months from factory 

commissioning or 12 months from delivery at nominated site whichever 

concludes first. 

20. Quotations. Unless the express terms of a quotation provide otherwise, all 

quotations are and shall be deemed to constitute only an invitation to order the 

Goods and Services described in such quotation, all prices quoted in Australian 

dollars are fixed for 30 days and all prices quoted in other currencies are subject 

to Australia dollar to the quoted currency exchange rate variations. Terms and 

Conditions included in any such quotation are subject to revision by the Seller 

without notice to any party. Any purchase order submitted by the Buyer pursuant 

to any quotation of the Seller shall not result in any contract or agreement except 

to the extent such purchase order is accepted and acknowledged in writing by 

the Seller. 

21. Delay by the Buyer. If the Buyer requests the Seller delay the Goods in any 

way, (whether manufacture, delivery or otherwise) the Buyer agrees the Seller 

may vary the price for the Goods. Upon receipt of the Buyer's request, the Seller 

will notify the Buyer of any (if any) resulting change in price ('new price'). The 

parties must agree on the new price before any delay will take effect. If the 

parties fail to agree on the new price within seven business days of the Seller's 

notification of the new price, there shall be no delay in the payment for the 

Goods. The same procedure shall apply in respect of any variations in the Goods 

requested by the Buyer. All requests by the Buyer and responses by the Seller 

must be in writing. 

22. Intellectual Property. The Buyer acknowledges that, as between the parties 

the Seller owns all intellectual property (including copyright and patent rights) 

and all rights in the Goods and any materials or documents supplied with the 

Goods as well as intellectual property created by the Seller, its employees, 

agents in respect of the Goods. Nothing in this agreement grants the Buyer any 

intellectual property rights (including copyright and patent rights) of the Seller. 

23. Installation and Commissioning Excluded Unless otherwise specifically 

included, installation and commissioning of the offered equipment is not 

included in the scope of supply. 

 

E&OE ENDS 


